RECEIVED

JUN 2 8 2019

BEFORE THE WEST VIRGINIA STATE BOARD OF
REGISTRATION FOR PROFESSIONAL ENGINEERWYVY pg BOARD

IN RE: BENJAMIN L. SMITH, JR. C2019-19

CONSENT ORDER

Comes now the West Virginia Statz Board of Registration for Professional Engineers by

Bhajan S. Saluja, P.E., its President, (hereinafter “the Board™) for the purpose of agreeing to

resolve a Complaint seeking disciplinary action against Benjamin L. Smith, Jr. (hereinafter

*Respondent”). As reflected in this document, ihe parties have reached an agreement concerning

the proper disposition of this matter, and the Board, upon approval of this agreement, does hereby

FIND the following:

1.

I~

The matters set forth herein are within the jurisdiction of the Board, which is the state entity
with the power and duty to regulate the praciice of engineering in the State of West
Virginia.

Respondent is a licensed professional engineer in the State of West Virginia holding license
number 10710,

On or about November 11, 2018, Respondent caused to be submiited an “Elevation
Certificate,” FEMA Form 086-0-33 (7/15), to the Putnam County Planning Commission,
Winfield, Putnam County, West Virginia regarding a certain trailer located in Poca, Putnam
County, West Virginia.

On November 11, 2018, Respondent did not hoid a Certificate of Authorization (“COA™).
This complaint relates to Respondent’s “Flevation Certificate,” and revisions of same
which were submitted to the county planning commission, but were later determined by
the county planning director to be incomplete, or otherwise inadequate.

The Board became aware of the Respondent’s aforesaid submiission.

This resulted in a Board-initiated investigation whicn revealed that Respondent had

prepared and submitted an “Elevacio. Uertificare.” and saia sction aliegedly constituted
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15.

violations of engineering law as follows: 1) practicing engineering in West Virginia
without a COA; and 2) Violating the Rules of Professional Responsibility which prohibit
registrants from affixing their signatures or seals to any plans or documents except in
accordance with W. Va. Code §30-13-1 et. seq., and the Board's rules. W. Va. Code R. §7-
1-12.4(a) and (b).

The Board initiated Complaint Number C2019-19 at its regular meeting on January 30,
2019, which was filed and served ow or about February 7, 2019.

Respondent filed a timely response to the complaint stating his position on or about
February 28, 2019.

Thereafter, the Respondent and the Board agreed to scttle this matter in leu of the
Respondent going forward to a formal hearing before the Board.

The Board has considered the following faclors in reaching tnis seitlement: Respondent
was a professional engincer licensed in West Virginia at the time the engineering work was
done; Respondent cooperated in the yresoluion of thas Compiairi, and there was no risk of
harm to the public.

The Board. in its discretion, will riot assess acminisirative costs aithough it is within its
power (o assess such costs and administrative costs weie incurred in the investigation,

initiation and resolution of this complaint.

CONCLUSIONS OF LAW
The Board is the state entity with the power and duty 10 regulate the practice of engineering in
the State of West Virginia, and matters related to such practice are within the jurisdiction of
the Board. W. Va. Code §30-13-1 ef seq.
Benjamin L. Smith, Jr., Respondert, has the pevwes and authorily to make admissions, and
otherwise act on his own behalf.
At all times material hereto. Respondent admits he was acting i ais individual capacity,

did not have any employees, and was not acting as a separaie corporate or partnership

[



16.

17.

18.

19.

21.

22.

23.

entity. Therefore, Respondent was acting as a sole proprietorship when he provided
engineering services relating to the “Flevarion Certificare.” W. Va. Code R. §7-1-11.2(a).
Sole proprietorships are required to have a COA to offer engineering services or practice
engineering in West Virginia. W. Va. Code §30-13-17.

Respondent admits that he did not have a COA at the time he provided the aforesaid
engineering services.

Based on the findings of fact set foith above, and tn¢ iegal ciuations set lorth herein,
Respondent admits that it violated W. Va. Code §30-13-17 when Respondent provided
engineering services without the required COA,

Practicing engineering, and/or offering to practice engineering as defined by W, Va. Code
§30-13-3(e), without an active Certificate of Authorization is an action that may subject a
person or firm to discipline by the Board, including a civil penalty up w0 Five Thousand
Dollars ($5,000.00) for each ofiensc. W.Va. Code R. §7-1-15.1,

The rules promulgated under W. Va. Code §30-13-1 et seq. include the Rules of
Professional Responsibility, which arc binding on every protessional engineer, which cach
professional engineer must be familiar with, and which delineate specific obligations each
professional engineer must meei. W. Va. Code R §§7-1-12.2 and 7-1-12.2(a).

The Rules of Professional Responsibiiity vequire that a professional engineer exercise the
privilege of performing engineering services “only in the areas of their competence
according to current standards of fechnical competence.” W, Va. Code R §7-1-12.2(bj.

A professional engineer’s obligation to society requires the professional engineer to
approve and seal only those designs, plans, or other documeins that contorm to accepied
engineering standards. and safcguard the line, health, property and welfare of the public.
W. Va. Code R §7-1-12.3(b).

A professional engineer’s obligation to sociely tequires e professional engineer to include

all relevant and pertinent intormation in reporis. W. Va. Code R §7-1-12.3{«).
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25.

27.

28.

29.

30.

Respondent admits that the submission of the “Klevation Certificate” was incomplete and
not accurate.

A violation of the Rules of Professional Responsibility. including the misuse of a seal,
which would include affixing a seal to an engineering document at the time when the
registrant did not possess the necessary education, training and/or experience to provide an
engineering opinion on said subject matter, is an action that could subject Respondent to
discipline by the Board, including a civil penaity up to 35,000.60 for each offense. W. Va.
Code R. §7-1-15.1; see also W, Va, Code R §7-1-12.

The Board may suspend or revoke or refuse o issuc, resiore or rerew & cettiricate of
registration, or place on probation, impose a civil penalty or reprimand any professional
engineer who has failed to comply with any of the provisions of tais article or any of the
rules promulgated under it. W. Va. Coae ¢30-13-2i{aj}4).

The provisions of W. Va. Code §30-13-21(a; are applicubie as appropriate to unticensed
persons and firms. W. Va. Code §30-13-21(b) and (d).

The Board is authorized to assess civil penaltics agamst any person who vioiates any
provisions of this article or any rule promulgated by this Board for each offense in an
amount determined by the Board, W. Va. Code §30-13-21(v); sce also W, Va, Code
§30-13-21(d)(4).

In determining the amount of a civil penaiiy 1o be assessed, the 3oarq may consider such
tactors as the circumstances leading to the violaiion; the nature and severity or'the violation
and the risk of harm to the pubiic; the exwene o waich the cited pevson or firm has
cooperated with the Board and the Board’s investigation; and other matters as may be
appropriate. W. Va. Code R. §7-1-15.4.

The assessment of adminisirative costs is within the Board's solc discretion. W. Va. Code

§30-13-21(d)(4) and W. Va. Cade R. §7-1-14.4.

q



CONSENT OF RESPONDENT

Mr. Benjamin L. Smith, Jr., Respondent, by affixing his signature hereon, agrees o the

following:

31.

32.

33.

34.

36.

37.

Respondent is aware of his rights to be represented by counsel in this matter and to pursue
this matter through appropriate administraiive and: o court procedures, including his right
to a formal hearing before the Board, and Respondent intelligentiy and voluniarily waives
these rights provided the Board accepts the terms and conditions set forth in this Consent
Order.

Respondent admits he did not have an aciive Ceritheate of Authorization at the time
Respondent provided engineering services in ‘West Virginia, in violatton of West Virginia
engineering law.

Respondent admits that he did not did not possess the necessary education, training and/or
experience to seal the aforesaid “Lrevation Certijicaie, FEMA Foim 086-0-33 (7/15), an
engineering document.

Respondent accepts the findings set 1orth above and consents to the entry of this Consent
Order freely and voluntarily and not under duress, restraint or compulsion.

Respondent acknowledges titat this Consent Order is being exceuted for the purpose of
avoiding further administrative action with respect to the above-siyled matier. In this
regard, Respondent authorizes the Board to review and examine all investigaiive file
materials concerning Respondent’s aciivitics in West Virginia in consideration of this
Consent Order.

Should the Board not approve this Consent Oider, Respondent waives any objections to
the Board or any of its members participaiing in the adjudication of this maiter. This
paragraph is binding on Respondent even if e Board does notapprove this Consent Order.
Respondent acknowledges that the Board may reject this proposal, notice and hold a
hearing, and, upon adjudication. unpose such sancions of a discipiinary nature as it deems

appropriate.



38.

39.

40.

41.

42.

Respondent understands that this Consent Order constiluies a full and {inal settiement of
this matter, and nothing in this Consent Order or the circumstances giving rise to the same
may be the subject of any appeal or other civil or administrative actions except an action
by the Board to enforce the terms of this Consent Order, but that nothing in this Consent
Order prohibits the Board from considering this discipinary aciion or the chicutnstances
giving rise to same with regard 6 any future disciplinary mater involving Respondent
which may be before this Board.

Respondent understands that the Complaint and s Consent Ouder are public records
which, together with other pubiic documents in the fiie, must be maae available upon legal
request in accordance with the State’s Freedom ol information Ac.

Respondent agrees that tire sum and substance of the Complaint and this agreement in part
or in their entirety will be set forth i Boara publications and ot wie Board’s websile, as
well as other appropriate placements, inciuding the nen-public enforcement excnange
database administered by the National Council ol cxavancrs for Engineering and
Surveying (NCEES).

Respondent acknowledges that nov-compiiance with this Consent Gider mmay result in the
rescission of this agreement, the reinsiatement of the Complatiy, the sumiaiy cevocation,
non-renewal or non-reinstateinent of any license or Cerlificale of Authorization issaed to
Respondent by the Board, the addition of any other charges which may arise or ensue from
Respondent’s non-comipliauce withi this Consent Urdcr.,

Respondent acknowledges that prooi ol any material mizstalercnt or mistepreseiltation
made in connection with thas matier will resait in the rescission ot this agrecmient, the
reinstatement of the Complaint, ithe swramary revocaticn, noa-rencwar or [oh-
reinstatement of any license or Certiticate o Autiorization issued to Respondeni by the
Board. and the addition of any other charges which may aiise or ensue from providing ialse

information to the Board in violation of West Virgina engiecring iaw.

O



ORDER
On the basis of the foregoing, and upon entry of this Consent Order, the Board hereby
ORDERS that this Consent Order shall serve as settlement of Complaint Number C2019-
19 pursuant to West Virginia Code §30-13-22(b).
The Board ORDERS Respondent to px, 2 <ivil penalty in the amount of Two Hundred
Fifty Dollars ($250.00) for practicing engineering without a Cartificate i Authorization.
The Board ORDERS Respondent to pay a civil penalty in the ainount of Frve Hundred
Dollars ($500.00) for misuse of his seal.
The Board ORDERS Respondent not w perforni or submit any FbEMA Elevation
Certificates, inchuding, but not himited o, bailding elevation calculadons. or such other
services related to the National Fiood lnsuiance Program as specitied 1 OME No. 1660-
0008 until such time as he successtully demonstrates to the Board that such services are
within his area of competence, and cain pe poriormed in contoinity wilh the curvent
standards of technical competence.  Respouder (s ability o 1esyine peirfoinning or
submitting FEMA Elevaiion Certificates, buidding €1evation Cocdialons, or 0ilet services
related to the National Flood Insurance Progranm as specified in OMB tvo. 15060-0G008 must
be set forth in writing by the Board, and ine Beara will not issue wiliten approvat uniil ihe
civil penalties agreed to herein aie paid in fubi.
The civil penalty imposcd herein toraling Seven Hunaled ana 14y Solars 756,68 must
be paid within thirty (30) days of the date o enury set torth below. such amouat 1o ve made
payable to the “W. Va. P.E. Board™ jor transier (0 e generar tund of the State of West
Virginia upon receipt.
The sum and substance of the Corripiaini and tns agreement in part or in iheir eniiety shall
be set forth in Board publications aud on the Board™s website, as weil as owner appropriate
placements, including the non-public enforcerment exchange database adwinisiered by the

Nattonal Council of Examiners for Engineering and Surveying (NCEES).



10.

11,

12.

Any violation of the terms of this Consent Order shall be ilamediate cause for turther
disciplinary action by the Board.

If the civil penalty imposed herein is not paid within thirty (30) days of the date of entry
set forth below, then the Respondent’s license or COA, if any, is hereby ORDERED
REVOKED. Said revoked licensc or COA may be reswored aree tne civil penalty s paid,
and the Respondent pays the appropriate fees, and is otherwise in good standing with the
Board. West Virginia Code §50-13-2i¢a)(1 .

This Consent Order may be summaiity enforced in toe Circuit Coust of Kanawha Coanty,
West Virginia, without further notice to Respondent upos apphcation by the Board for the
entry of a Judgment Order for the ioial amouat of payment agreed o herein of Seven
Hundred and Fifty Dollars ($75¢.00), iogetasr with pre-judgment interest from the date of
the Board President’s signature Leccon, posi-judgment interest {iora the qaic of caliv ol the
Judgment Order, and all costs ¢f any enforcemen actions). whach judgiment shail be fuily
executable m accordance with applicasic law.

This matter shall be closed upon execution of tnis Consent Uiaer oy both parties and the
full payment of the civil penalty agreec to neiein, cxcept as 0 wie provisions sei forth in
paragraph 8, above, reparding revocation o1 ic Responaett s CUA. ana its alicets shall
survive the closure of this Conseni Order,

This Consent Order constitutes u finl ana Nnal scilemencoi this mailer, aad nothing in this
Consent Order or the circumstances giviag tise (o e saic 11y ba e sudject of any appeal
or other civil or administraiive actiony except ai action oy the Board o entorce (he terms
of this Consent Order. This shall not prohibit the Board from considering this disciplinary
action or the circumstances giving rise 10 the same Wi regaid (o any tuture Gisciplinary
matter involving Respondent waicn may coine o¢fure this Boara.

This Consent Order relates solely w maiters set toah i West Virginia engineciing iaw and
does not evidence compliance widi any other jaws of e Swie of West Virginia ot its

political subdivisions, nor should any such comuiiance e mpied.



AGREED TO BY:

27/19

BENJAMIN DATE

ENTERED into the records of the West Virginia State Board of Registration for Professional

Engineers this 19 dayof ) ﬂ.\’, ,2019.

WEST VIRGINIA STATE BOARD OF REGISTRATION
FOR PROFESSIONAL ENGINEERS

BOARD PRESIDENT



